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WHIPPLE J

The defendant Eugene Fredericks was charged by grand jury indictment

with one count of second degree murder count I a violation ofLSA R S 14 30 1

and one count of being a felon in possession of a firearm count II a violation of

LSA R S 14 951 and pled not guilty on both counts Following the granting ofa

defense motion for severance of the charges the State elected to proceed with

count I Following a jury trial on count I he was found guilty as charged He

filed a motion for new trial but the motion was denied On count I he was

sentenced to life imprisonment at hard labor without benefit of parole probation

or suspension of sentence He now appeals designating the following

assignments of error

1 The defendant was deprived of due process as a result of the actions of
the trial judge and the court clerk which denied the defense its full complement of

peremptory challenges and gave an extra challenge to the State as a result of the

judge s wrongful grant of State challenges for cause

2 The trial court erred in denying the motion for mistrial based on the
State s failure to provide the defense with Detective Michael Martin s supplemental
report containing critical evidence

3 The trial court erred in denying the motion for mistrial based on the
State s eliciting testimony from Lieutenant Lonnie Mabile concerning the statement

made by Mrs Fredericks

4 The defendant was denied due process because the evidence offered at

trial to sustain the verdict was not credible and unsupported by the physical
evidence

For the following reasons we affirm the conviction and sentence on count I

FACTS

On February 22 2006 the victim Richard Anderson was fatally shot in the

head while inside the FEMA trailer of Wanda Richard at 108 Blackwell Lane in

Belle Rose The weapon used to kill the victim had been fired from a distance of

less than an inch from his scalp
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Wanda indicated she was the defendant s mistress According to Wanda at

the time of the shooting the victim was a guest in her trailer along with her sister

Shirley Nicholls Plummer and her brother Elvis Duck Richard The defendant

drove up and Plummer and Wanda went out to meet him The defendant had a

glass of Crown in his hand and told Wanda there was something for her on the

seat of his car A plate of food was on the seat The defendant entered the trailer

with Wanda and Plummer and Wanda put the plate down in the trailer and then left

to throw some garbage away As she exited the trailer the defendant was

approaching the victim As soon as she had exited the trailer Wanda heard a shot

and saw Plummer and Elvis running out of the trailer Wanda went to the doorway

of her trailer and saw the defendant standing next to the victim s body She stated

Gene what have you done This is my home and I live here The defendant

looked at Wanda grabbed his drink and pulled his shirt down Wanda ran away

but returned The defendant asked her to help him with the body but she refused

Elvis testified that he spoke to the defendant when he walked into Wanda s

trailer and the defendant spoke back Then the victim mumbled something while

looking at the defendant and the defendant mumbled something back The victim

stated W hat you say what you say The defendant responded by stating Im

going to tell you what I said M F and put a gun to the victim s head and shot him

Elvis and Plummer then ran out of the trailer

Plummer testified that the defendant entered the trailer and introduced himself

to her and Elvis The victim mumbled something under his breath and the

defendant stated Im going to show you what the M F Im talking about The

defendant then retrieved a38 snub nose from Behind him and shot the victim in

We reference certain witnesses by their first names due to the identical surnames of

some of the witnesses
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the head Plummer then ran out of the trailer

Alicia Mitchell was living with her boyfriend James Watts on the same

street as Wanda at the time of the shooting She saw Plummer running into Alona

Rainey s house stating Gene done shot that boy in the head According to

Mitchell the defendant asked Watts to help him put the body in a car to bring him

to hospital but Watts refused Mitchell also claimed to have seen the defendant

placing his hands on the victim s body l ike he was dragging him Mitchell did

not remember if the victim was face up or down when she claimed to have seen the

defendant dragging him

Paula Simon lived in between Blackwell Lane and Roosevelt at the time of

the shooting She went outside after hearing a gunshot and saw the defendant

calling to Reynaud to help him put the body in the car
2 Reynaud kept walking

and did not acknowledge the defendant According to Simon the defendant

dragged the victim face down to the defendant s car Simon indicated that when

the defendant drove off with the victim he drove in the opposite direction of the

hospital

On the night of the shooting Assumption Parish Sheriff s Office Sergeant

Quencis Oliver was alerted to a report that the defendant was driving a green Jeep

Cherokee with a body in the vehicle She was also advised that the defendant had a

residence on Louisiana Highway 70 and since she was already on Highway 70 she

pulled over and waited to see if the defendant passed by The defendant s vehicle

was the fourth vehicle that passed Sergeant Oliver The defendant was travelling at

the speed limit but began speeding as soon as Sergeant Oliver activated her

emergency lights and siren Sergeant Oliver followed the defendant as he drove to

Prevost Memorial Hospital and spoke to a security guard Sergeant Oliver detained
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the defendant after he exited the hospital The defendant stated the only thing I

did I brought him to the hospital

Lieutenant Louis Lambert indicated the murder weapon was never recovered

On April 12 2006 however a 38 with four live rounds and one spent shell casing

was recovered from the graveyard behind St Anne s Church It was not the murder

weapon and the spent casing had not even been fired in that weapon However it

had fired a 38 cartridge case recovered from the defendant s vehicle Seventeen38

live rounds were also recovered from the defendant s vehicle Additionally

Lieutenant Lambert noted that although the defendant advised that he was left

handed when Lieutenant Lambert observed the defendant removing his clothes at

the jail for testing he noticed the defendant actually used his right hand more than

his left The defendant was also unable to sign his name with his left hand but was

able to do so with his right hand

Trace Evidence Consultant Vicki Hall performed gunshot residue analysis on

samples from the hands of Wanda Elvis Plummer and the defendant Hall did not

detect elevated levels of antimony barium or lead on the samples Hall indicated

that the negative test results meant that either the person tested had not fired a

weapon that any weapon fired had not left high levels of residue or that the person

had wiped or washed their hands after firing a weapon Hall also indicated that even

under ideal circumstances such as a suicide where the victim fired a weapon and

had no opportunity to wipe his or her hands gunshot residue analysis would only be

positive approximately forty five percent of the time

Joseph Garret Washington testified that on approximately February 22 2006

the defendant was leaving after visiting him when he heard two gunshots

Washington conceded he did not know where the gunshots came from He also

2Reynaud Richard denied that the defendgnt had asked him to help him load the body



conceded that he was the defendant s former cellmate

The defendant admitted that at the time of the shooting he was having an

extramarital affair with Wanda However he denied shooting the victim and

claimed the victim had already been shot when he entered the trailer with a plate of

food for Wanda The defendant also denied having a weapon on the day of the

shooting He claimed a stranger from New Orleans was standing over the body and

helped him place the body in his car so that he could take the victim to the hospital

He claimed he did not put anything around the victim s head to stop the bleeding

because he did not know that the victim had been shot in the head He claimed he

did not drive to the closest hospital because he was taking the victim to a more

updated hospital and because he did not want to travel in the same direction as the

stranger because he knew the stranger and his passenger had been doing something

illegal He claimed Wanda Elvis and Plummer lied about him shooting the victim

He claimed Mitchell was lying about him dragging the victim s body to his car He

claimed Officer Oliver was lying about him driving slowly as he passed her on the

road He also claimed Detective Lambert was lying about him pretending to be left

handed and about recovering a casing and bullets from his car

SUFFICIENCY OF THE EVIDENCE

In assignment of error number 4 the defendant argues the jury verdict was

based on an incredible version of the facts that was not supported by the physical

evidence and thus should be set aside

In reviewing claims challenging the sufficiency of the evidence this court

must consider whether after viewing the evidence in the light most favorable to

the prosecution any rational trier of fact could have found the essential elements

of the crime beyond a reasonable doubt Jackson v Virginia 443 U S 307 319
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99 S Ct 2781 2789 61 L Ed 2d 560 1979 See also LSA C Cr P art 821 B

State v Mussall 523 So 2d 1305 1308 09 La 1988

Second degree murder is the killing of a human being when the offender has a

specific intent to kill or to inflict great bodily harm LSA R S 14 301 A 1

Specific criminal intent is that state of mind which exists when the circumstances

indicate that the offender actively desired the prescribed criminal consequences to

follow his act or failure to act LSA R S 14 101 Though intent is a question of

fact it need not be proven as a fact It may be inferred from the circumstances of the

transaction Specific intent may be proven by direct evidence such as statements by

a defendant or by inference from circumstantial evidence such as a defendant s

actions or facts depicting the circumstances Specific intent is an ultimate legal

conclusion to be resolved by the fact finder Specific intent to kill may be inferred

from a defendant s act of pointing a gun and firing at a person State v Henderson

99 1945 p 3 La App 1st Cir 6 23 00 762 So 2d 747 751 writ denied 2000

2223 La 615 01 793 So 2d 1235

After a thorough review of the record we are convinced that a rational trier

of fact viewing the evidence presented in this case in the light most favorable to

the State could find that the evidence proved beyond a reasonable doubt all of

the elements of second degree murder and the defendant s identity as the

perpetrator of that offense against the victim The verdict rendered against the

defendant indicates the jury accepted the testimony offered against the defendant

and rejected the testimony offered in his favor As the trier of fact the jury was free

to accept or reject in whole or in part the testimony of any witness State v

Johnson 99 0385 p 9 La App 1st Cir 115 99 745 So 2d 217 223 writ denied

2000 0829 La 1113 00 774 So 2d 971 On appeal this court will not assess the
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credibility of witnesses or reweigh the evidence to overturn a fact finder s

determination of guilt State v Glynn 94 0332 p 32 La App 1st Cir 47 95

653 So 2d 1288 1310 writ denied 95 1153 La 10 6 95 661 So 2d 464

Moreover when there is conflicting testimony about factual matters the resolution

of which depends upon a determination of the credibility of the witnesses the matter

is one of the weight of the evidence not its sufficiency State v Lofton 96 1429 p

5 La App 1st Cir 327 97 691 So 2d 1365 1368 writ denied 97 1124 La

10 17 97 701 So 2d 1331

In reviewing the evidence we cannot say that the jury s determination was

irrational under the facts and circumstances presented to them See State v Ordodi

2006 0207 p 14 La 1129 06 946 So 2d 654 662 The defendant argues that if

he had killed the victim he would not have driven him to the hospital However

the jury was free to conclude and apparently did conclude that the defendant drove

to the hospital only because he was being pursued by the police The defendant also

claims that Washington s testimony established that the shooting was over before he

got to the trailer However the jury was free to reject and apparently did reject

Washington s testimony either because the gunshots he allegedly heard were not

the same gunshot which killed the victim or because of the relationship between

Washington and the defendant The defendant also claims that the physical

evidence contradicts the testimony that he dragged the victim s body to his vehicle

The defendant is incorrect Pathologist Dana Troxclair indicated that she did not

detect any scratches on the victim s face but could not rule out that the victim had

been dragged because he was heavily clothed and did have bruising on his rib cage

The defendant also claims that the gunshot residue test performed on him did not

make him the shooter However the jury was free to accept and apparently did
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accept the alternative explanations set forth by Hall regarding a negative gunshot

residue test

This assignment of error is without merit

VOIR DIRE

In assignment of error number I the defendant argues that the voir dire

transcript indicates that the trial court reduced the defense allotment of peremptory

challenges from twelve to eleven by erroneously counting the State s peremptory

challenge against prospective juror Melissa Bailey as a defense challenge

Additionally he argues that the trial court increased the State s allotment of

peremptory challenges from twelve to fourteen by erroneously granting challenges

for cause against prospective jurors Ramona Lewis and Shantay Carter

The State or the defendant may challenge a juror for cause on the ground that

the juror is not impartial whatever the cause of his partiality on the ground that the

relationship whether by blood or friendship between the juror and the defendant or

the person injured by the offense is such that it is reasonable to conclude that it

would influence the juror in arriving at a verdict or on the ground that the juror will

not accept the law as given to him by the court LSA C Cr P art 797 2 3 4

A challenge for cause should be granted even when a prospective juror declares his

ability to remain impartial if the prospective juror s responses as a whole reveal

facts from which bias prejudice or inability to render judgment according to the

law reasonably may be inferred However the trial court is vested with broad

discretion in ruling on a challenge for cause its ruling will not be disturbed on

appeal absent a showing of an abuse of discretion Henderson 99 1945 at p 9 762

So 2d at 754

The trial court did not erroneously count the State s peremptory challenge
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against prospective juror Melissa Bailey as a defense challenge The original voir

dire transcript filed with this court erroneously indicated that the State used a

peremptory challenge against this prospective juror The amended voir dire

transcript however indicates that the defense used a peremptory challenge against

this prospective juror before exhausting its twelve peremptory challenges

Further error if any in the granting of challenges for cause against

prospective jurors Ramona Lewis and Shantay Carter was not reversible The State

exercised only ten of the twelve peremptory challenges available to it in this case

See LSA C CrP art 799 LSA R S 14 30 1 B The erroneous allowance to the

State of a challenge for cause does not afford the defendant a ground for

complaint unless the effect of such ruling is the exercise by the State of more

peremptory challenges than it is entitled to by law LSA C Cr P art 800 B State

v Thomas 589 So 2d 555 566 La App 1st Cir 1991

This assignment of error is without merit

DISCOVERY

In assignment of error number 2 the defendant argues that the State violated

pretrial discovery by failing to provide the defense with a supplemental report

prepared by Detective Mike Martin containing information about the defendant s

conversation with the hospital security guard He also argues the trial court erred in

denying the motion for mistrial on the basis ofthe discovery violation

Subject to the limitation of LSA C Cr P art 723 LSA C Cr P art 718

authorizes the inspection copying and examination of papers or documents or

copies or portions thereof which are within the possession custody or control of

the State and which 1 are favorable to the defendant and which are material and

relevant to the issue of guilt or punishment or 2 are intended for use by the State
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as evidence at trial or 3 were obtained from or belong to the defendant

Louisiana Code of Criminal Procedure article 729 5 sets forth sanctions for

failure to honor a discovery right leaving in the trial judge s discretion the

decision of whether to order a mistrial or enter any such other order as may be

appropriate As is pertinent here LSA C Cr P art 775 provides that a mistrial

shall be ordered when prejudicial conduct in or outside the courtroom makes it

impossible for the defendant to obtain a fair trial However a mistrial is a drastic

remedy which should be granted only when the defendant suffers such substantial

prejudice that he has been deprived of any reasonable expectation of a fair trial

Determination of whether a mistrial should be granted is within the sound

discretion of the trial court and the denial of a motion for a mistrial will not be

disturbed on appeal without abuse of that discretion State v Berry 95 1610 p 7

La App 1st Cir 118 96 684 So 2d 439 449 writ denied 97 0278 La

101 0 97 703 So 2d 603

Prior to trial the defense moved for discovery generally under Article 718

but specifically requested that the State furnish all police reports and detective

bureau reports The State provided the defense with open file discovery

At trial Captain Michael Martin indicated that he was the lead detective in

the case Captain Martin indicated the security guard with whom the defendant

had spoken at the hospital had been located and Deputy Byron Parker had been

sent to contact the guard When asked ifhis original report was the only report he

had prepared Captain Martin stated t here was a supplemental report more

recently prepared which the district attorney s office has Captain Martin

indicated however that he did not have a copy of the supplemental report and was

having a problem locating it in his computer
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At a bench conference the defense requested that Captain Martin provide

defense counsel with a copy of the supplemental report The court instructed the

defense to continue with its questioning other than regarding the report and

indicated that it would recess before completion of Captain Martin s testimony to

allow him to get a copy of the report and would then allow the defense to continue

cross examination Captain Martin was not certain that the guard was identified in

the supplemental report but indicated that he was identified and that the

information was reported

At the close of the State s case in chief the court stated that it had been

informed that Captain Martin was unable to locate a supplemental report and that

the district attorney s office never had the supplemental report in its possession

The defense moved for a mistrial on the basis that the supplemental report had not

been provided through discovery The defense argued it had no way of knowing

what the supplemental report contained and the report may have contained

exculpatory material or information that could have helped it prepare for trial

The State responded that in preparation for trial approximately three or four

weeks earlier it had met with defense counsel and the defendant and provided its

entire file for inspection by the defense to make certain that the defense had

everything the State had The State indicated it did not have the alleged

supplemental report and argued there was no prejudice to the defense because the

State and the defense had the same facts before them to try the case The State

noted that the report would have been hearsay and that the officer had testified

concerning what he did or did not do in regard to the case The State also noted

that the officer simply may have been mistaken about the preparation of the

alleged supplemental report The court denied the motion for mistrial
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The trial court did not abuse its discretion in denying the motion for

mistrial Even assuming that the report existed and was within the control of the

State because it was in the possession of the police the State had no intention to

use the report at trial See LSA C Cr P art 718 2 The State was as unaware of

the report as the defense and made no attempt to present testimony from the guard

Further the unavailability of the report did not cause the defendant such

substantial prejudice that he was deprived of any reasonable expectation of a fair

trial Although the defendant may not have been provided with the identity of the

guard the defendant was well aware of the substance of his conversation with the

guard The defendant testified that the security guard was a nurse or a nurse

assistant and he had informed the guard that someone had been shot and needed

medical treatment and that the defendant would need assistance to get him out of

the vehicle

This assignment of error is without merit

VIOLATION OF SPOUSAL PRIVILEGE

In assignment of error number 3 the defendant argues that the trial court

erred in denying the motion for mistrial based on the State s reference to the

statement of Mrs Fredericks the defendant s wife because under LSA C Cr P art

775 the reference was prejudicial conduct in the courtroom which made it

impossible for the defendant to obtain a fair trial or constituted a legal defect in the

proceeding which made the judgment entered upon the verdict reversible as a matter

oflaw

Prior to trial the defense gave notice that Mrs Fredericks asserted her spousal

privilege At trial the following exchange occurred between the State and

Assumption Parish Sheriffs Office Detective Lonnie Mabile

Q Now at some point did you conduct an interview of Mr Eugene
13



Fredericks Imsorry Ms Phyllis Fredericks

A Yes sir

Q And I don t want you to tell me what she said When was the

interview conducted

The defense objected to all references to the taking of the statement and the State

abandoned the line of questioning and rested Thereafter the defense moved for a

mistrial arguing that in violation of the spousal privilege in response to

questioning from the State Detective Mabile had indicated that Mrs Fredericks had

been interviewed The trial court denied the motion for mistrial

The trial court did not abuse its discretion in denying the motion for mistrial

based upon the reference to Mrs Fredericks s statement Placing the fact that the

defendant s wife had been interviewed before the jury did not cause the defendant

such substantial prejudice that he was deprived of any reasonable expectation of a

fair trial The State s question to Detective Mabile did not place the substance of

any communication between the defendant s wife and the defendant before the jury

Moreover the fact that the defendant communicated with his wife after the murder

was presented to the jury by the defendant s own testimony The defendant testified

that as he was driving away with the victim s body he called his wife and told her to

go home because he had told a stranger where his wife worked

This assignment oferror is without merit

CONVICTION AND SENTENCE ON COUNT I AFFIRMED
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